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note to § 916 in Taylor, Evidence, 9th ed. A careful consideration of the 
cases would seem to necessitate the conclusion that the privilege does 
not exist. In Chase's Stephens, Digest of Law of Evidence, 2nd ed., 
Art. 117, the statement is made that "probably" there is no such privilege, 
citing many cases. See also note XLIV, Appendix to the same work. The 
case of Normanshaw v. Norrnanshazt; 69 L. T. N. S. 468, decided in 1893, is 
in harmony with this latter view. It has been suggested with good reason 
in Wigmore, Evidence, § 2396, that a very weighty reason why the privilege 
was denied in some of the early English cases, was that the Roman Catholic 
Church which used the confessional, in connection with which the question of 
the privilege most often arose, was in great disfavor at that time, and it was 
thought to be dangerous as well as impolitic to grant to it and its members 
this shield and protection. As pointed out by the learned author last referred 
to, this reason has, long since, ceased to exist and, if there is no other good 
reason for refusing the privilege, it would seem that it should be recognized. 
On the other hand a conservative judiciary is ever jealous that the restric- 
tions upon the administration of justice be not enlarged and "it is question- 
able whether any addition to the existing privileges is desirable." GreEN- 
LEAF, Evidence, § 247. In recognition of the force of the reasons urged in 
support of the privilege at common law, a number of the States of the Union 
have enacted statutes declaring it and denning its extent and limitations. It 
is under such a statute that the principal case arises. Most of these statutes 
provide that the confessions or communications to be privileged must be 
made to a minister of the gospel in his capacity as such and in the course of 
discipline enjoined by the church. The cases have, in interpreting the stat- 
utes, clearly maintained these limitations and distinctions. Knight v. Lee, 
80 Ind. 201; Gilhooley v. State, 58 Ind. 182; People v. Gates, 13 Wend. 311; 
State of Iowa v. Brown, 95 Iowa 381. 

Executions — When Issued. — A bill in equity was filed by the appellee on 
behalf of himself and other lien creditors by which it was sought to enforce 
a judgment lien against certain real estate of the judgment debtor. The 
defendant pleaded the statute of limitations against the judgment lien on the 
ground that no execution had been issued within a year from the entry of 
judgment in accord with the statute regarding revival of judgments. That 
statute provides that, when an execution issues within a year, scire facias or 
an action will lie or other executions may issue on the judgment within ten 
years from the return day of the writ. An execution had been made out 
regularly by the clerk within a year and had been endorsed on the back with 
a credit followed by the words "to lie." This writ was never delivered to 
the sheriff but remained in the clerk's office. Held, that delivery to the sheriff 
was not essential to the valid issuance of an execution under the statute. 
Davis v. Roller (1906), — Va. — , 55 S. E. Rep. 4. 

The court bases its opinion upon a prevalent custom and upon a statement 
in accord with this decision contained in 4 Minor, Institutes, pt. 1, p. 799. 
Elsewhere the law is well settled contrary to this decision. The cases hold 
that an execution is for the purpose of securing satisfaction of a judgment 
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and as this can only be done by delivery of the writ to a competent officer, 
non-delivery renders the writ a nullity. A writ left in the office of the clerk 
or delivered to a sheriff with instructions not to execute is not issued. Free- 
man, Executions, Vol. i, §9 a; Burton v. Deleplain, 25 Mo. App. 376; Gil- 
more v. Davis, 84 111. 487; Pease v. Ritchey, 132 111. 638; Kelly v. Vincent, 8 
Ohio St. 416; Howes v. Cameron, 23 Fed. Rep. 324; Burrell v. Hollands, 78 
Hun (N. Y.) 583; McDonald v. Fuller, 11 S. Dak. 355, 74 Am. St. Rep. 815; 
Mollison v. Eaton, 16 Minn. 426, 10 Am. Rep. 150; Gowan v. Fountain, 50 
Minn. 264, 52 N. W. 862. 

Habeas Corpus — Control and Custody of Child. — Where a mother, hav- 
ing articled her two infant children, aged respectively seven and five, to a 
stranger in Georgia, who has maintained them decently and lovingly, and the 
mother, in her own name, instituted habeas corpus proceedings to secure 
possession of the children, alleging that the master retained them unlawfully 
and wrongfully, held, the writ was rightly discharged, and the custody of 
the children awarded to the respondent. Robertson v. Bass (1906), — Fla. 
— , 42 So. Rep. 243. 

At the time of the articling of the children, Mrs. Robertson, then Mrs. 
Boyd, with her five children, was living in Georgia. Some matters of disa- 
greement as to temporarily keeping the children were overcome when Mrs. 
Boyd married Mr. Smith, who was hostile to the children, and articles of 
agreement under seal were drawn up, by which Mr. Bass was to keep the 
children until they reached the ages respectively of 21 and 18. Now Mrs. 
Smith has married Mr. Robertson, a man of means, and who is friendly 
towards the children, and the mother seeks to regain possession of them by 
this writ. The ages of the children now are respectively seven and five, and 
they were not examined as to their preference between the homes. The 
Georgia law regarding a woman's right to contract differs from the Florida 
law, even it seems allowing her to contract away parental rights. In the 
principal case it does not appear that the children are in any way restrained 
of their liberty. But it seems that the entire question in issue is as to the 
rights of the parties. It has been decided, when the writ is brought by a 
guardian, where a ward had been forcibly removed by a parent from the pos- 
session of the guardian, that the court can not entertain jurisdiction of a 
writ of habeas corpus to restore the ward to the guardian, unless the ward 
is restrained of its liberty. Foster v. Alston, 7 Miss. (6 How.) 406; State 
v. Cheeseman, 5 N. J. L. (2 Southard.) 511. And the writ will not lie for the 
custody of an infant nine years old, already in the custody of its legally con- 
stituted guardian, as it cannot be said to be under legal restraint. People v. 
Wilcox, 22 Barb. (N. Y.) 178. Nor will the writ lie by the master to the 
father of the child when the latter has covenanted, and the infant prefers to 
remain with its father. People v. Pillow, 3 N. Y. Sup. Ct. (1 Sandf.) 672. 
The court in the principal case states that such controversies as the one at 
bar depend upon three matters, and decides primarily upon two of these 
three, viz., that of the master — his attachment for the children, and that of 
the infants, whose condition will not be materially bettered by the return 



